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9
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f{%rqson, TOHN DOE No. ONE, JOHN DOE
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12 Plaintiffs, ORDER
13y .

14| y5HN ASHCROFT, as UNITED STATES
15 | ATTORNEY GENERAL, et. al,

United States District Court
Forr o Tosfrom Ditriot of Caliieruia

16 Defendants. ;

17

5 INTRODUCTION

;Z Before the Cour: is plaintiffs Angel McClary Raich, Diane Monson, John Doe Number Cne,

and John Doe Number Two's (“Raich,” "Monson,” or *Plaintiffs™) motion for a preliminary
21 . , .
' injunction against Attomey General John Asherofi (Defendant” or “the govermnment”).! Plaintiffs
seek to prevent the government from cnforcing against them the provisions of the Conirelled

22

23 - L
Substances Act probibiting the manafacruze, distribution, ar possession of marijuana. Through

Californis’s Compassionate Use Act of 1996, plaintiffs are pertaitted to use and cultivate marjjuana
25 _ ] I

for thelr personal medical purposes upen a doctor’s vecommendation. This Act excepts “medical
26

smarijuama” from the wsual stetutory prohibition against possession of cultivation of marijuana found
27

28

"The term “plaintiff’ shall refer to Angel MeClary and Diane Monson, as their rights arc of the
core oftgg: presmt‘gase. The two John Does “%.il be mentioned specifically when l%a A g bears on
them directly. The term “the govenmment” denotes only the federal guvempm;:thf o avord canfision,
any reference to the state govemment of Califomnia will be made by vsing “California.
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1§ eleewhere in Californda law. Federal law has no corollary exceptions, however, fo; the Controlled

2 || Substances Act (“CSA™) does not vecognize marijnana as having any legitimate medical purpose,

3 || and any possession or cultivation of marijuana remains illegal under this act, Plaintiffs ask the Court
4!l to enjoin defendant from epplying federal law to their actions through a prelitninary injunction.

5 According o plaintiffs, in resolving the conetitutional issuzs raised by this rootion, this Cowut
6 | will delineate the limits of state and federal reguiatory aythority regarding controlled substances,

71 specifically matijuana, when grown locelly end used for medical purposes. The government fames
2 Il the issue a bit more narrowly, and it exgues that the Court is bound by existing Ninth Cireuit

9§ precedent to repel the constitutional challenges to the CSA monnted by plaintiffs, Because the Court
10 | finds that the weight of precedent precludes a finding of likelihood of success on the merits,

11 || plaintiffs’ motion for a preliminary injutiction is DENIED.

12 FACTUAL BACKGROUND

13 Plaintiffs Reielt and Monson are two California citizens who cmrrently use marijuand as a
medical treatment for a variety of seriovs phyaical conditions, While Monson cultivates the cannabis
15 | ehe uses, Raich is uneble to grow her own. Instead, her caregivars, the two John Doe plaintiffs,

16 | enltivate several varieties and provide them to her without charge. (See Plaintiffs’ Memorandum of

For e Hortes Disticl of CJRknin
=
s

17 | Law in Support of Motion for Preliminary Injunction (“Motion™) ai 5:17-22; see also Declaration of
18 | Angel McClary Raich in Support of Preliminary Injunction ("Raich Decl'"), 44840} Itis
19 § undisputed that both plaintiffs suffer from a number of severe medical conditions. Monson lives

United States Disirict Court

20 {| with serions chronic back pein, coupled with eonstant muscle spasms that often prove debilifating.

21| ($2e Declaration of Diane Monson in Suppart of Motion for Preliminary Injunction (“Monson

22 || Deel™), 992, 3.) Her dactar states that these gymptoms are censed by a degenerativa disease of the
23 || spine. (Declaration of Dr. John Roge in Support of Motion for Preliminary Injunction (“Rose Decl.™)
24 1 1 3.) Raich suffers from a daunting litany of more tlian ten serious medical conditions, many of them
26 | tife-threatening, (See Raich Decl., § 1.) Traditional medicine has utterly failed these women; none of
26§ the treatments, prescription medications, or other interventions attempted by them and their

27 | physicians has proven effective, (See Rose Decl,, § 5 (doctor for Diane Monson); see elso

28 | Declaration of Frank Henry Lucida, MD. in Support of Preliminary Injunction (“Lucido Decl.”), 17

2
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(doctor for Angel McClary Raich).) The only thing that has provided any relief from symptoms
and/or improvement in their condition is medication with cannabis, {(Rose Decl., T 4; Lucida Peel., 7
6.)

With regard to Raich's mar{juana, plaintiffs claim that it is cultivated using only water and
nutrients originating from within California, and that it is grown exchusively with equipment,
supplies, and materials manufactured within the borders of the state. (Motion at 6:10-14.} No
similarly detailed siatement of locel pedigree is made for Monson's cannabis, but as she has grown it
herself, her cultivation of marijuana is similarly local in natwre, (See id, at 5:21.)

Although both plaintiffs fear that {ederal agenis may yaid their homes and deprive them of the
10 H marijuana they take on a daily basis, only Monson has actually experienced this. (See Raich Decl, 91

\am-qmm.t:.uur-

11 | 56-57; see also Monson Decl. § 10.) She reports that deputies from the Bure County Sheriff's

12 fj Department and agents from the DEA came to her home on August 15, 2002. (Monson Decl., 1 10.)
13 | ‘While the sherlffs deputies concluded that Monson's use of cannabis was legally permissible under
14 | California’s Compassionate Use Act, after a three-hour standoff, including an nsuecessinl

15 | intervention by the lucal District Attomey with the United States Attorney for the Eastem Distriet of
16 || California, the DEA agents seized and destroyed her si% (6) marijuana plants. (Id) To avoid a

17| similar ooeurvsnce in the futute, and to ensure that they will be gble to continue to use cannabis as

United States Distxict Court
For oo Nostesn Distist of Califoraia

18 | medication, plaintiffs filed suit in this Court on October 8, 2002, seeking declaratory relief and a

15 | permanent injunction. The present motion for a preliminary injunction was filed on October 30,

20 | 2002, and a bearing on the motion was held on December 17, 2002,

21 LEGAL STANDARD

2 Thera are various standards the Court san apply to determine whether a preliminary

23 | injunction should issue. To meet the “traditional” test, the movent must establish: (1) a swong

a4 || ikelihood of success on the merits; (2) that the balance of irreparsble harm favors its case; and (3)
25 | that the publie interest favors granting the Injunction. American Motorcychist Ass'n v. Wart, 714 F.2d
26 | 962, 965 (9th Cir. 1983), To prevail under the “aliernate” test, the movant must demonstraie cither a
27 | combination of probable snccess on the merita and the possibility of irreparable injury, or that

28 i serious questions are raised and that the balance of hardships tips sharply in its favor. Id,




FROM @ Rokert A. Raichk :
bt B Ak e FRSUL L fl—é[ihi'ElJ";I‘D. R s o = s 5 Mar. 18 28603 _'IJZHL:IEEF'M F=

It b b 1

Diamontiney v. Borg, 918 F.2d 793, 795 (9th Cir. 1990). The formulations under the “alrernate” test
reprecent two points on a sliding scale in which the required degres of reparable harm inereases as
the probability of success decreases. Diamontiney, 918 F.2d at 795. Under either formulation,
however, an “4rreducible prinimum® is that the moving party must show a fair chance of guccess on
the merits. Stanley v. University of Southern California, 13 F3d41313,131% {oth Cir. 1994).

ANALYSIS

Plaintiffs’ ventral arguwment for likelihood of success on the merits focuses on thex
l comtention that it would be constitutionalty improper to epply the CSA to individuals in their
stuation. Tn addition, they alse claim that they have 2 valid medical necessity defense to any

\DW\IO‘!U‘I-PLUN""

—

—
o

enforcement of the CSA against their use of medical marijuana. Plaintiffs’ constitutional argument

[
[

assiumes three forms: (1) when applied 1o purely intrastate, non-commersial use of medical

-
wa

marijuana, the CSA retresents an impermissible extension of Congress’ power to regulate interstate

2
Lk

commerce; (2) enforcement of the CSA agninst medical use of marijnana is an infringement of rights
yesarved to the States through the Tenth Amendment; and (3) fedetal criminalization of medical
marijuana violates fundamental rights of citlzens that are protected by the Ninth Amendment.

—_ e
= Y.

1) Federal Prohibition of Medical Marijuana Through The Controlled Substances Act As
an Impermissible Expansion of Congress’ Commerce Clause Power

—
~I

United States District Court
Rox e o District of CeRomia
.

o
b+ ]

In the wake of the Supreme Court’s decitions in United Stcaes v. Lopez, 514 U.8. 549 (15995)
and United States v. Morrison, 529 U.S, 598 (2000), plaintiffs argoe that application of the

8 &

Controlled Substances Aot to their cultivation and use of medical marijnans: exceeds the legitimate

[
-

reach of congressional power. As these two decisions somewhat abridped Congress’ exercise of its

[
(=]

Commerce Clause powet, plaimtifis contend that the Conumerce Clanse does not apply 1o purely

[ 3
toa

intrastate, non-commercial astivities, sweh 2s medication through cennabis that is permitted by state

w2
e

law. (Motion at 6:24-7:1.) The CSA prohibits the manufactere, distribution, possession with intent

[
v

to deliver, and even simple possession of marijuana, and Congress ie permitted to enact such a law

[
[~}

only under the mantle of its power to regulate interstate commerce. See 21 U.S.C. §§ 841(X1).
844(a); see also Motion st 7:21-22 (olting United Stotes v. Kim, 94 F 3d 1247 (9th Cir. 1996))-

[
[ RN |
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1 As the Supreme Court in Lopez and Morriscn mstructs, Congress’ Comitrierce Clause powear
2 | is not completely unfetterad; it “is subject to outer limits.” Lopez, 514 U.8, at 557. The limit

3 & ralevant to the present case is that the regulated activity must have & “substantial relation to interstate
4 || commerce.” I, at 559. Further, Congress must conclude that the ectivity has an economic effect,

5 ‘ gnd this conzlusion musi be supported by sufficient Bndings, findings that are not the result of the

6 || type of “ettenuated analysis™ found problematic in Morrison. (Motion at 9:12-15 (quoting Morrison,
7l 529 US. at 613)2) Plaintiffs argue that the cultivation of medical marjjuana, or at least the

8 || cultiveiion and wee by pl#nﬁﬁs in thia cage, does not substantially affect interstate commerce.

9] (Motion at 10:26-23.) In addition, they assert thai there are no congressional findinps that local,

10 | wholly intrastate cultivation and use of cammabis for medical pecessity have any such effect. (Id. at
11§ 11:11412)

Plaintiffs aclmowledge that Congress has made findimgs related to the issue of controlled
substnces and their effect on inferstaie commerce, findings that are smbodied In the statute itself.
See 21 US.C. § 801(1-D)7°

United States District Court
For e Morlhess Désmict of Califorsiy
=

15
(2) The illegal importation, mamufacture, distributlon, 2nd possession and improper uss of
16 comirolled substences have a detrimental effect on the h.aala: and general wnelfgare of the
Asnerican people.
\7 (3) A major f:;iﬁm of the traffic in controlled substances flows through interstate and foraign
cominerce. incidetits of the traffic which are not an integral part of the interstate or forel
18 flow, such as manufactute, ocal distribution, and possession, nonetheless have a substantial
15 and direct effect upon interstate commerce becayse—
(A) after manufacture, many cantrolled substances are trensported in interstate
20 cammercs,
(B) controlled substances distributed locally usnally have heen transporied in
21 interstats commerce imsmediately before their distribution, ard
0y (C) controlled substances possessed commonly flow through intetetale conunerce
' immediately prior to auch possession.
23 (4) Local disiribution and posacesion of controlled substances contribute to swelling the
interstate traffic in such substances.
24 (5) Controlled substances manufactured and distribnted intrastate cannot be differentiated
25 '
26 »The principle that regulated activities rust be economic in niature is indeed found in Morrison

at 613, hut the specific passage guoted by plaintiffe ar 9:12-15 of their Motion i found on page 615 of
27| the opinion.

28 39ee alvo the voluminous Comprehensive Drug Abuse Prevention and Control Actof 1970,P.L.
91-513, reprinted in 1970 US.C.C.A.N, 4566,
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from canirolled substances marmfhetored and distrbuted interstate., Thus, 1t is not feasible to
distinguish, in terms of controls, between contralled substances manufactured and distributed
interstate and controlled substances manufactured and digtributed intrastate.

(6) Federal contro} of the intrastate incidents of the traffic in controlled substances is
cssential to the effective control of the interstate incidents of such traffic.

l Id. at (2-6). Rather than ignore thess findings, in effect, plaintiffs do two things: they challenge the
validity of tlie findings; and they ssek 10 rarve out an exception for people who vse locally cuttivated

medical marijuana that has not impected interstate commerce in any way. (See Reply Memorandum
in Stppert of Preliminary Injunction (“Reply”) at 2-3.) Thus, plaintiffs argue that eince Congress
has failed to cstablish a nexus between the wholly intrastate, nonecommercial nge of medicat

mmqmm.hulﬂ'-*

10 marijuans and interstate commeroce, the CSA as applied to them fails constitutional sorutiny.

11 Howover, defendant countors plaintiffs’ argnments and asserts that the Ninth Cicuit has
12 | repeatedy held that the Controlled Substances Act is a prumnisaible exercise of congressionel
12 | emthority under the Commerce Clause.

United States District Court

14 Relying on the Supreme Court’s decision in Lopez, defendant as that Congress exceaded
its authority under the Commezve Clause when in enacted 21 USC § 841(&)(%? In

15 particular, defendant contends that possession of a coptrolled substance is not necessarily a
comsmercial aotiviry ther may be regulated umder the Commerse Clause, § 841(2)(L

16 impermissibly regulates intrastate activily, and states have p authority to defins the
nenalties for possession of a cortrolled substance. We conclude that defendant’s Commeree

17 Clause argaument lacks merit.

18

" United States v. Kim, 94 F.3d 1247, 1249 (5th Cir, 1996),* The Court of Appeals has rejected

20
21

challenges to the CSA by a defendant whose marijusna plants were fonnd rooted in the soil, a purely
intrastate activity. See Untied Siatss v. F’ﬂman, 919 ¥.2d 1390, 1392 (9th Cir. 1990), The defendant
in this case was convicted of possession with itent to distribute marijuana, manufactore of

marijvana, and maintaining a place for the manufachirs of merijuana. Tmportantly, he was convicted

23
on the basis of plants that law enforcement agents found rooted in the ground, which, by definition,
24 .

25
26
27

+*While the quotation mentions only “possession,” the orime at issue in A¥m was not simple
28 lggzsus:igns,&ut possession with intént to deliver, a5 evidenced by the referanceto 21 U.8.C. § 841 (al?ﬁ),
no .

6
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are not moving in interstate commerse.” The defendant argued that there {s no reasonable basis to
asgume that these plants affect interstate commerce and that Congrese exceeded its authotify in
regulating intrastate illegal conduct that affects interstate commeree, See id. The Ninth Circuit
disagreed,

Xl After considering precedent that upheld congressional vegulation of intrastate drug activity
under the CSA and other precedent that refosed to excise individual instances from an entire class of
pexmissibly regulated activity, the court vpheld the conviction. See id. at 1392-93 (citing United
States v, Rodriguez-Camache, 468 F.2d 1220, 1221 (9th Cir. 1972) and Perez v. United States, 402
U.S. 146, 154 (1971), respectively), The Fisman court stated, “We defer to Congress” findings that
controlled gubstances have a detrimental effect on the health and general welfare of the American

\Dm«:mm.}:mn’-‘

10
3
12
13

people end that intrastate drug activity affects interstats cormmerca,” Jd. at 1393. Thus, the holding
i Pisman, which eancemed purely injrastats dmg activity, is equally applicable to plaintiffs’
enltivation and use of marijuana, which allegedly is whoily intrastate as well. (See Motion at 6:10-

141 14, 5:21)
15

16
17
18
19
20

The Ninth Circuit has also specifically ypheld the validity of the CSA in light of the Supreme
Court decigion in Lopez, distinguishing the CSA from the Guo-Free School Zones Act found
\mesnstitutionsl in that case through ths presence of cangressional findings to support the CSA.
United States v. Titor, 96 F.3d 370, 374 (5th Cir. 1996). The Ninth Clrcuit has also endomsed the
validity and adequacy of Congress” findings supporting the CSA.S

United States District Court
For (e Hotthers District of Cafforsia

21 ‘Bvidence of growing equipment and an indoar growing facility were also discovered &t the
" det;ndm&’s house, but the focus of the opinion was anly on the purely intrastate nanxe of plants rooted
in the goil,

23 # Appellant w:w that Clongress may not constitutionally regulate the intrastats distribution. of
mmﬂpdﬂstmeg. We disagree. Gonﬁcss may regulatenot only interstate commerce but alsa those
24 || wholly intrastate activities which it concludes have an effect upon interstats commerce. Matijuana is
listed among the controlled substances 1n the & statute, and Congress has made specific
25 | Endings as to the effect of intrastate activities in controlled subktances on interstate cotawaerce, “This
court will certainly not substitute its owil judgment for that of Congress In such » matter unless the
26 | relation of the subject to intersiate commerss and {is effect ate clearly honexistent.” Suchisnotthe case
as regands controlled substances.
27 Congress has conoluded that ... comrolled substances Lave a substantial and detrimental effect
on the health and general welfarc of the American peaple, [quoting 2111.8.C. § 301(2)] Appellant urges
28 | that this assertion is inapplicable to marijuana. This i 5 matter, however, whose ultimate resolution lies
{n the legislature and not in the courts. It is sufficiont that Congress have a rational hasis for its

| :
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Plaintiffs assert that Lopez is not dispositive of the Commerce Clause issuc raised herein
hocause the Supreme Court has implicitly overruled the Ninth Circnit authority relied on by the
government through its decision in Morrison. Ta Morrison, the Supreme Court rejected a provision
of the Violence Against Women Act of 1994 (“VAWA") not beeauss of a lack of congressional
findings, as in Lopez, but rather, because of the inadequacy of those findings. Morriton, 529 118 at
614, Asimportantly, plaintiffs argue fhat the Supreme Court’s decision did not invalidate the entire
VAWA, but just the portion giving victims of gender-based violence a civil remedy against their
I assailants, See id. ot 613, n.5. The Supreme Court only found Congress’ findings in support of this
particular section to be inadequate. Simmilarly, plaintiffs ask this Court to detenimine that the findings
made by Congress in support of 2 particular pravision of the CSA are inadequate. They charge that

mmqmu-hub-"'-"

— =
- O

the findings are insufficient to support the exercise of Commerte {(lause power over the wholly

it
2

intrastate, non-econemic possession and cultivation of marijuana for personal medical use, use that

hes been made legal under state law. (See Motion at 10.)

-
w

Contrary to plaintiffs’ wishes, the Court is constrained from such & detexmination by the
weight of precedent, As discussed above, the Ninth Circuit has repeatedly upheld the

—
&

constitutionality of the CSA as applied to marijuama. See Tisor, 96 F.3d. at 374; Rodriguez-
Camache, 468 F.24 at 1221, The Court of Appeals has confirmed the validity and adequacy of
Cangress’ findings in support of the C3A, inchading its spplication to whelly intrastste cultivation of

—
~1

United States Disirict Court
For the Nor(ban Distict of Cetiomia
- =

— =
LY+ T

marijuana. Visman, 919 F.2d at 1392, This Court may not overrile a decision of the Ninth Circuit in

b3
(=]

the absence of an intervening Supreme Court decision that undetrmines the existing precedent, and

)
-

both cases are closely on point.

X
[

As 3 genetal rule, ane three judge pancl of this coust caumot teconsider or overrule the
decision of a prioz panel. An exception to this rule arises when “an interveping Supreme
Court decision un: es Bn existing precedent of the Ninth Cirouit, and both cascs are
¢losely on point.”

N M W
wm =

United States v. Gay, 967 F.2d 322, 327 (b Cir, 1992)(citing United States v. Mandel, 914 F.2d
1213, 1220-21 (9th Cir. 1990) (quoting United States v, Lancellotti, 761 F.2d 1363, 1366-67 (9th

B W
~1 &

b
4]

fi » United Skates v. Rodviquez-Camacho, 468 F.24 1220, 1221 (9th Cir. 1972) (quoting Stafford
v. Wallace, 258 U.S. 405 (1922)); accord ¥isman 919 F.2d at 1390.

8
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While plaintiffs no doubt consider Morrison 1o be the type of an intervening Supreme Court
decision required hy the halding in Gay, and notwithstanding plaintiffs’ attempt to create a factual
record that would render their “as applied” attack successful under Morrisan, the decision in
Morrison is insufficiently on point to permit this Ceurt to overrule the ¥isman, Rodriguez-Camacho,
and Tisor line of cases. While the Supreme Court in Morrison provided some insight into its
analysis of what congressional findings are neceseary to meet the “substantially affects” test in the
context of a commerce clause challege, see id., 529 1.8, at 614-18, the ¢ase doas not speak to or
address the specific findings ettendant to the CSA in & way that allows this Court to depart from

lﬂm-lml.n-'h-b!lo‘—‘

pt
=]

existing Ninth Circuit precedent on this question. Therefors, this Court is not at liberty to depart

pay
—

from cutrent muthority holding that Congress’ fndings are sufficient 1o overcome a Commerce

—
[ %)

Clause challenge, even one involving a purely intrastate possession of a controlled substance.

—
La

In the final analysis, neither Lopez nor Morrigon answer definitively the question poscd to
this Cowt: whether the Conrolled Substances Act, as applied in this case, is beyond the purview of

—
W

Congress’ power to regulate setivity under the Commerse Clause. Therefore, the Court is still boimnd
by existing Ninth Circuit authority on this issue.’

- e
-1 ©n

United States District Court
For e Roathern Distriet of Caliborria
*N

-
-]

"United Stares v, Gay ge1 forth the rule for a three.judge panel of the Ninth Cirenit in ovenuling
the decigion of another three-fudge panel. The need for an applicable bl%g_emourt decision is even more
pronovnced in the case of a district court, such as this one, overruling Ninth Circuit precedent,

*The Court notes the similar conclusion reached by Judge Fogel in Wo/Men's Alliance jor
Madical Marijuanav. United States, No. 02-MC-7012 JF (N.D.Cal 2002}, acase ﬁm to thes Court
and discussed at the heating on the motion. The Cott also notes that defendant has filed a number of
Netices of Recent Cage after the hearing date, attarupting to draw the Court’s attemtion to other decisions
in this Civeuit in which cowrts have declined 10 t copstimtional challenges to the C3A’s application
1o medical cannabis, Plaintiffs havs registered the objections to the fiming of these notices, but the
cbjections are moot, a3 the Court has not considersd these cases,

B k3 B> =
EEN#DW

*Intere the s%cme Ceurt dalibera.tali chose not to address this %w:ation in Oakland
Cannabis Club. Sa6 United States v. Qakiand Cannabis Buyers' Cooperative, §32 U1.S. 483, 494, n.7
(2001) ("Nor are we ing today on a constitwtional questiom, such as whether the Confrolled
Substances Act excesds Congress’ Spower under the Commerce Clause.”). Thus, the existing Ninth
Clirouit cases are sill binding law. Since the Supteme Court has delibecately chogen not o address the
auesnon ofwhether the CSA represents a constifutionally penmissible exercise of Congress’ Commeace
lamss power, this Caurt must Jely on the precedent provided by the Ninth Circuit,

As plaintiffs point out, Judge Koznski, in his dissent in Conant v. Walrers, 309 7,34 629 (Sth
Clr, 2002}, raises interesting and substaniial questions, albett in the context of the First Amendment,
regarding the constitwtionahty of the CSA. Howevaer, the dissent in Conant is not the law of this Cireult

9

2 h b b
gs ~1 h th
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By argning that the provisions of the CSA should not be applied to those who oultivate
wholly intrastate medicsl merijuans that has not been cireulated in commerce, plaintiffs are asking
the Court to ignore valid Ninth Cirouit decislons that have endorsed two of Congress’ epecific
findings: (1) conrolled substances manafactured and distributed intrastate cannot be dlﬁerenuamd
from controlled substances manufactured and distributed interstate; and (2) federal control of the
intrastate incidents of the taffic in controlled substances is egsential to the effective control of the
snrerstate incidents of sach traffic. 21 U.S.C. § 801(5),(6). In the final enalysis, this Court cannot
undertake the resolution of this fraportant issue as it is constrained from doing so by existing Cirenit

‘DW‘-JO\MJ}LJMH

precedent — precedent which hes found that the CSA passes constiturional muster,
101 5 The Controlled Substances Act As a Violation of the 10th Amendment
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
7
i

Plaintiffs comecily state that Congress’ power to regulate mtersta;‘,e eommerce, while plenary
‘l withit the field, is nonethelcss confined within limits, (Motlon at 16:4-8). An important restriction
on congressional power is found in the Tenth Amendment, which is designed to proscribe the
encroackment of the foderal govermnent into areas reserved for the States. Arguing that the
Supreme Court has upheld the States’ power to enact wholly intrastate meaeures protecting public
health and to regnlate professions that closely conoern public health, plaintifs assert that “ander the
Tentl Amendment, the wholly intrastate activity of possessing and cultivating medical canmabis

United States District Conrt
Fox the Norhem Districtof Dilmda

purskant to state law, is an excreise of the police power reserved to the State of California, primarily
responsible for the Lhealth and safety of its citizens, a power cemiral to the sovereignty of the States,”
(Motion at 17:13-16 (aarlier quoting Jacobsen v, Massachuserts, 197 US. 11, 48-49 (1905), and
Watson v, Maryland, 218 U8, 173, 176 (1910)))

Defendant argues that since the passage of the Controlled Substances Act was a valid
exercise of Congressional power under the Commerce Clause, plaintiffs’ Tenth Amendment
argument {s overcome. The Supreme Court has held that a valid exervise of Commerce Clavse
authority that displaces States’ exercise of their police powers of curtails the States’ ability to
legislate on matters they may consider importamt does not constitute an invasion of sovereign areas

on the important questions currently before this Cowt.
10
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reserved to the States by the Tenth Amendment. Hode! v. Virginia Surface Mining and Reciamaion
Ass'n, Inc., 452 1U.8. 264, 291 (1981). The Constitution has given Congress various enumerated
powers, including the power to regulate interstate commerce. If that power, surrenderad 1o the
federal gnvernment, is validly exereised, it does not infringe upon any soveradgnty that has been
tetained by the States, See New York v. United States, 505 U.8, 144, 156-57 (1992) (“Itis in this
sense that the Tenth Amendment ‘states but 2 traism that all is retzined which has not beeti
surrendered.”) (quoting United States v. Darky, 312 U8, 100, 124 (1941)).

Examples of where the Sypreme Conrt bas curtailed federal power under the Tenth
Amendment are found when Congress has compelled some sart of state ection. See New York, 503
U.S. at 166 (“We have always understood that where Congrees has the muthority under the
Constitution to pass laws requiring or prohibifing certain acts, it locks the power directly to compcl
the States to Tequire or prohibit these acts.”); Remo v. Condom, 528 U.S. 141, 149 (2000) (preventing
the federal government from “oommendeering” the state legislative process); and Frintz v, United
States, $21 U,S, 898, 925 (1997) (“[TThe federal government may not compel the States to
implement, by legislation or executive action, federal regulatory programs.™). This type of

o o o o wm ok W
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“commandecTing” is net at issue in this cage, for the federal government is not forcing California, or
any other State, (o take any action. The CSA regulates indivigual behavior, and plaintiffe are asking
{he Court to prevent the povernment fiom applying those regalations to their conduct. Asthe
promulgation of the CSA wes & legitimats exerelse of Congressional power wnder the Commerao
Clanse, the Tenth Amendment is not implicated.

United States District Court
Forthe Worthes Distderof Crlifomia
2 % &% 3 =

=
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K} | The Controlled Substances Act As a Violation of the Ninth Amendment
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Plaintiffi argue that while the Tenth Amendment limits Congress solely to the powers
enumerated by the Constimstion, the Ninth Amendment prohibits an overly broad interpretation of
thoss powers, in order to preserve individnal liberties. (Motion at 18:3-11.) Plaintiffs assert that
these libertiss are not only those delineated in the Bill of Rights, but consist of unsnmerated
liberties as well, (Id. at 17-18.) For this reason, recoghized rights such 25 the right to bodily
intesgity, the right to amelioration of pain, and the right to prolong ane’s life_ whdle not listed by the
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Constitution, nonctheless equally enjoy its protection, (See id. at 19:4-9.) Plaint{ffs argue that in
determining what constitutes one of these unenumerated, yet fundsmental tights, the courts should
defer to the judgment of the people, (See id. a1 23-24.) “Moreover, the People of Californiza and the
State of California have expressly determined that ‘seriously ifl Californians have the right to obtain
and use marijuana for medical purposcs....” Cal, Health & Safety Cade 8 11362.5(b)(1){A) (cmphasis
added).” (Id. 8t 24:13-16.) When it infringss such e fimdamental right, including the rigltt of patients
to nse medlcation of a kind aud quantity adequate to address their pain or prolong their lives, the
federal government myst provide a compelling reason. (Id. at 21:6-14 (citing Washingion v.
Glucksberg, 521 U.8. 702, 766 (1877).) Flaintiffs argue that application of the CSA deprives them
of their fundamental right to use the only medication adequate to sustain them, thereby infringing
their rights to bodily integrity, to amelicrate their pein, and to prolong their ltves, and that the federal
government has failed to provide a sufficiently compelling justification for this deprivetion.

W oo -3 S b R oW b
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Defendant counters by asserting that the CSA only deprives plaintiffs of the tight to use
lawfully a type of freatment, not the tight to trsatment itself. (See Defendant’s Opposition to
Plaintiffs’ Motion for Preliminary Injunction (“Opp.™) at 16-17.) Defendant directs the Court to
Carnohan v. United States, 616 F.2d 1120 (9th Cir, 1980), in which the court fonnd that # terminally
i1l cancer patient could not seek a declaratory judgment that he had the right o obtain and use
laetrile, A non-spprovad drug for the weatment of cancer. The Court held that Constitutional rights of
privacy and personal liberty did not afford the plaintiff the right “to obtain laetrile free of the lawfil
exercise of government police power.” Id. at 1122, In this case, the Court also cited with approval
the Tenth Circuit's decision in Rutherford v. Unitad States, 616 F.2d 455 (10th Cir. 1980). The lattex
cass also dealt with cancer petients’ ghility to obtain laetrile for treatment. The Tonth Circnit atated
that:

-
on U

Forthe Mordem Districtof Califorail
A
.

United States District Court
BB 28 % &S
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1t is apparent In the context with which we are here concerned that the decision by the patient
whether to have a tréeqiment or not is a{mmﬂad rght, but his selection of 2 particular
tmamenh heta lot{ 2t least g medication, is Within the avea of government interest in protecting
public .

O bk
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Id, at 457 (emphasis edded). ‘While plaintiffs may vehemeztly disagree with the wisdom of the
federal government's detarmination that marijuana has no medical efficacy and therefore, that

[
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federal law renders it unavailable for prescription te patients, they do not have a fundamental,
constitutional right to obtain and use it for trestment. See 21 U.8.C. § 812, Schedule I (c)(10)
(placing marijuana in Schedule I); see also 21 U.S.C. § 812(0)(1)(B} {describing Schedule J drugs as
having “no currently accepted medical use i treatment in the United States™); and Rutherford, 616
F.2d at 457. Therefors, Congress’ outlawing of marijuana, even for medical nses, does not run afoul
of the Ninth Amendment.

4) Availability of the Madical Necossity Defanse

Plaintiffe® final arpument rests of the defense of medical necessity. Madical necessity was

Ww e ~ o th b W N

raised as B defense to enforcement of federal merijusna lawe in the Ninth Cirouit’s decision in Unired
States v. Oakdand Cannabis Buyers' Cooperative, 190 F.3d 1109 (9th Cir. 1999). While the Ninth
Circuit acoepted the possibility of & medicel necessity defense to criminal prosecution for

S
[ ]

dietribution of marijyana for medical purposes, see id. gt 1115, the Supreme Court overruled this

—
1w

decision in United States v. Oalland Cannabis Buyers’ Cooperative, 532 U.8. 483 (2001)
*OCBC"). Nonetheloss, plaintiffs maintain that the opinion has been preserved for those people

oy
LF ]

wheo are not distributors of marijuana, (Motion at 25:6-7.) They rely for this propogition on the

—
Lo

wording of Tustice Stevens’ coneurring apinion, who states that since the issue before the Court in
OCBC was a medical necessity defense o distribution, the reversal of the Ninth Cirouit’s decision
dealt only with this possible offsnse, leaving the use of medicel necessity by persons such as

=
~J

United States District Court
For e Nowfhern Distict of Cal iz
=
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plaintiffs ~ “seriously iil patient[¢] for whom thers is no alternative means of avoiding starvation of
extraordinery suffering” — as an apen questien. OCBC, 522'U.S. at 501 (Stevens, I, concurring).'®
However, the language of the majority opinion in OCBC, deliversd by Tustice Thomas, is dispositive

BN B

on this question.

"]
w
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o

Lest there he any confusion, we clarify that nothing in oor analysis, or the statute, suggests
that & distinction shonld be drawn between the pm%dbiﬁum ot manufecturing and

B2
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WEven if this reading of GCBC were corract, this would not shield John Does Number One and
Two from pogsible prosecution. Asthey are caregivers whg distribute marijuana, they would notbe sble
to avail themgelves of the necessity defense, tmless they were considered to be a single “mit” withRaich
for the purpose of criminal lisbility. While the Compasgionate Use Act excludes caregivers as well as
patients fom California state law criminal Hability, it is not clear how broad the protection & medioal
necessity defense would cast in a faderal proseeution.

B b2
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1 distributing and the ofher prohibitions in the Controlled Substances Act. Farthemmore, the
very point of oux holding r:thnt there is no medical necessity exception to the prohibitions at
2 issue, even when the patient is “serfously ill"” and lacks altemative avenues for relief
3 Id. at 494, n.7 (Thomas, J.) As there is no distinction between manufacturing and distribution, for
4
which there is no medical necessity defense, it follows that there is no medical necessity defense for
3 other prohibitions in the CSA, such as possession of marijuana.
6
7 The main foundation for the Supreme Court’s position in OCBC rests upon Congress®
3 findings that marijuane hes no currently sccepted medical use. See id. at 491 {¢iting 21 U.S.C. §
9 811). The original placement of marijuaa in Schedule I, the most restrictive schedule of the C8A,
10 m2ens that it was determinad that marijuana has no current medical use for treatment in the United
1 States, has a high potential for abuse, and has a lack of accepted safety for use under medicel
E 12 supervision. Jd. (citing 21 US.C. § 8 12M(1A-C)).
3
B g 13 It is clear from the text of the Act that Congress has made a determination that marijusns has
% 0 medical benefits worthy of an exeeption. The statute expressly contsmplates that many
& ) 14 E;udgs “have a useful and legitimate medical Bu:%ose and are necessary to maintain the health
: general welfare of the jcan people,” § 801(1), but it includes no exception at all for
E 15 any medical use of marijnana, Unwilllling.ta view this emission ae an accident, and unable in
" g any event to override a legislative determination manifest in a statute, we reject the
n 16 Coopetative's argument [that a in Schadule I can be medically necessary,
= g notwithstending that it has “no medical nse™],
: 17
E 18 | ¥4 at 493. Plaintiffs vigorously contest Congress’ finding that medical marijuana has no medical

19 application, and the cvidence in their declarations is powerful tegtimony 0 support thelr position.
20 | Nenetheless, as the Supreme Court was not in a position to overturn the Jegiglative determination
»1 || that placed marijuana in Schedule [, and thys, made it unavailahle far preseription to seriously ill
22 peopls, much less so is this Court. The Court must also follow the dictate of the Supreme Court in
oz || its finding that there is no medical necessity defense for any of the prohibitions containad in the
54 C5A, including even possession for medicinsl use,

251 5) Public uterest Factors

26 Sinee the binding effect of prior decisions indicates that plaintiffs have demnonsrrared no
27 || yikelihood of success on the merits, the Court need not address the issue of irreparable harm, the
28

balanee of hardships, or the impaet of an injunctien ypon the public interest. See Stanley v.
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University of Southern California, 13 F.3d at 1319. However, the imporiance of this case dictates

that these factors merit some brief attention.’

This case hag a clear impact on the public interest of all Californiems, and it obviously is of
paramount interest to plaiptiffs. The enactment of the Compassionate Use Act of 1996 manifests
the express will of California voters to permit individuals with a medical need for marjuana
treamment to have access fo the drug, subject to a doctor's supetvision. Federa) enforcement of the
Controlled Substances Act, plaintiffe assert, serves 1o thwart this will. This conflict between state
and federa) law is far from a purely theotstieal quandary, as Monson's meident with the sheriff"s
deputies and the DEA amply demonstrates, Plaintiffs’ list of medical conditions, and their
staternents that marijuana is the only medication that has proven effective to ameliorate their
symptoms, provide strong evidence that plaintifs will suffer severe harm and hardship if denied use

of it.

\Gﬂﬂ--tﬂlt.h-hml‘-""

—_— s et b
W b = O

Cc;unwﬁng plaintiffs’ argument, the government contends that the publie interest and the
other equites actually favor denial of the injunetion. The only interests t@ which it points, thongh,

—
LE]

ara the presumption of comsiitutionality of congressienal statutes and the potentisl of an injunction
permitting the use of medical marijuana “10 significantly undermine the FDA drug epproval
process.” (Opp. at 24.)% Tn the government's view, Congress has opposed efforts to legalize

-
-1 &

United Staies Disfrict Conrt
Foe ths Noethorn Distriot o Califormis
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UThe Courtnotes the divergence of opinion regarding analysis of the public interest in the higtory
of the Oakland Carnabis Buyyer's Cooperative case, In DE‘BC, 190 F.34 ?{109, 1114 (9th Cir. 1999),
the Ninth Circuit found that Judge Breyer's faiture to “expressly consider the public inferest on the
record” in OCRC, 5 F.Sn&.zd 1086 (N.D.Cal. 1998), was an abuse of discretion, Fowever, the
Supreme Court reversed the Ninth Cireult in its own OCBC decision, 532 1S, 483 (2001). In
discussing the Ninth Circuit’s decision, the Supreme Coyrt held thet the district court was not at ltberty
to congider “any and all factors that might relate to the public intorest or the conveniences of the parties,
in¢lnding the medical needs of the Co tive's patients.” Jd. at 497. “On the contrary, a couri sitting
in equity cannot ignore the judgment of Congress, deliberately expressed in legislation. A distriot court
carmot, for example, overside Congress' polit;%hohnmc, culated in a statite, as to ‘What behavior
showld be prokibited.” Id, (citations omitted). The Supreme Court beld that en analysis of the public
intercat is Epmpnﬂ:a only in considering an injunction versus other means of enforcing a statute, “To
the extent the distriet court considers the public imerest and the conveniences of the partics, the cowt
is limited to evaluating how such interest and conveniences are affected by the selection of an injunction
over other enforcement machamisme.” Id, at 498,

NNNNL\;NM
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Defendant alse argues thatno jrreparable I:guqrm 1aintiffs is possible if they are denied access
to mexlical cannebis because they lack the right to obtan a that iz not epproved by the government
for medica! use. (Opp. at 22 (citing Carnohan, 616 F.2d st 1122, and Rutherford, 616 F.2d at 457).)

]
-]
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marijuana and other Schednle I drugs without valid, scientific evidence that they are safe and
effective and without the approval of the Food and Drug Administration. (Id. (quoting Pub. L. No.
015-277, Div. F, 112 $tat. 2681, 760-61 (1998).) While there is a public interast in the presumypytion
of constitutional validity of congressional legislation, and while reguiation of medicine by the FDA
i also important, the Court finds that these nterests wane in comparison with the public interests
enumerated by plaintiffs and by the harm that they would suffer if denied medical marijuana.

However, despite the gravity of plaintiffs' need for medical cannabis, and despite the
concrets interest of California to provide it for individuals like them, the Court is constrained from
granting their request. Plaintfs ave unable, on this record, to establish the required “frreducible
minicum” of a Kkelihood of suceess on the merits under the law of this Cireit, and accordingly, the

qummhmto'-‘
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request for injunetive relief must be denied. See American Motoreyelist Ass'n v, Watt, 114 F.2d at
8965; Stanley v, University of Southern California, 13 ¥.3d at 1319. Sinee both the “maditionzl" and
“alicrnative” tosts for preliminary injunetion require plaintiifs to demonstrate 2 likelihood of success

e
[P ¥ ]

on the merits, their failure to meet this requirement dictates that their motion for preliminary
injunction moust be denied under either standard. The fact that, in this Court's view, the equitable
factors tip in plaintiff's faver does not alter the Court’s conelusion.
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CONCLUSION
All of plaintiffs” arguments in support of their position are unavailing: the weight of
precedent prechudes this Court from determining that Congress’ findings in support of the CSA are
insufficient to survive conatitutional chellenge; the CSA is not a violation of the Tenth Amendment
or the Ninth Amendment; and plaintiffs cannot suecessfully mount a medical necessity defenss.
Since plaintiffs are unable to establish any likelihood of suceess on the merits, their motion for
preliminery injunction is DENIED.

W o =1 G oW b N

IT IS S0 ORDERED.
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Dated: March 41, 2003

hp
STATES DISTRICT JUDGE

United Siates District Conrt
For the Nogthern skt of Califhraia
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